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Rachel Anne Graham Quarles & Brady LLP
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P.O. Box 2113 Madison, W1 53703-2113

Madison, WI 53701-2113 b
Maura F.J. Whelan
Asst. Attorney General
P.O. Box 7857
Madison, WI 53707-7857

You are hereby notified that the Court has entered the following opinion and order:

2014AP2465 Petenwell and Castle Rock Stewards, Inc. and River Alliance of
Wisconsin, Inc. v. Wisconsin Department of Natural Resources and
Domtar A.W. LLC (L.C. # 2013CV290)

Before Kloppenburg, P.J., Lundsten and Blanchard, JJ.

Petenwell and Castle Rock Stewards, Inc., and River Alliance of Wisconsin, Inc., appeal
an order dismissing their petition for judicial review of an administrative decision by the

Department of Natural Resources. Based upon our review of the briefs and record, we conclude
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at conference that this case is appropriate for summary disposition. See Wis. STAT. RULE 809.21

(2013-14)."

We further conclude that the circuit court’s “final decision and order” identifies and
applies the proper legal standards to the relevant facts and reaches the correct conclusion. We
therefore adopt as our own the circuit court’s decision and incorporate it by reference into this
order. We also attach the court’s order. On that basis, we summarily affirm. See Wis. CT. App.

IOP VI(5)(a).

Our adoption of the circuit court’s order makes it unnecessary to consider the arguments
of the Department and cross-appellant-respondent Domtar that the petition for judicial review
should have been dismissed for failure to exhaust administrative remedies. Even if we were to
reach that conclusion, it appears to lead to the same result that we have already affirmed, namely,

dismissal of the petition with prejudice. i

IT IS ORDERED that the order appealed is summarily affirmed under Wis. STAT. RULE

809.21.

Diane M. Fremgen
Clerk of Court-of Appeals

" All references to the Wisconsin Statutes are to the 2013-14 version unless otherwise noted.
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'INAL DECISION AND QRDER

Petitioners scek review of the decision by the Wisconsin Department of Natural Resourees (%the

DNR™ ar “the Department™) o issue fo Domtar AW, L.L.C. (“Domlar”) a Wiscansin Pollutant

Discharge Tlimination System petmit (“WPDES permit” or “permit”) authorizing <ischarge of

phosphorovs inte the Wisconsin River (the “receiving waler™)., The Petenwell and Castle Rock

flowages, or reservoirs, are downslream from the paints at which Domtar’s permit authorizes the

discharges to ocour (“downstream walers,”) The phosphorous levels allowed by water quality

regulations for both Mowages are loyer than those allowed for the Wisconsin River at the points of

the Domtar discharge,

The question is whether the DNR had (he authority to issue the permit withoul including a Water

Quality Based Lifluent Level ("WQBEL") caleulated to protect the downstream walers, The IDNR

elected to defer sciling & level based on protection of the downstream waters until completion of a

comprehensive, complex and multi-year study of all point and non-point sources of phosphorous in

the entire Upper Wisconsin River Basin, The study is intended to determine the Total Maximum

Daily Load ("TMDL”) of phosphorous for the enlire system and is expected (o be completed in

2017,

Wisconsin Administrative Code s NR217,13(1)(b) states that the WQBLELs for phospharous “shall

be caleulated based on the applicable phosphorous criteria in s, NI 102.06 af the point of discharge,

exes we department may cale e limitation tu profect dovwnstream waters [emphasis
pt the department may ¢aleulate the limitation o profect do t fers [empl

R
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added].” The DNR reads the last clause as allowing it to issuc a permit without making such a
caleulation. Pelitioners argue that such an interpretation is incorrcet because it is confrary (o other

state-and federal iaw‘

The DNR and Domitar believe the DNIUs interpretation should be given greal (controlling) weight.
An agency’s intorprelalion of a statute is given great weight when 1) the agency is charged with
interpreling the statute, 2) the ageney's inferpretation is long-standing, 3} the agency cmployed ils
expertise o specialized knowledge in forming s inferpretation and 4) the agency’s interpretation
will provide uniformity and consistency in the application of the statute. Andersen v DNR, 2011 W1
19, par, 27, 332 Wis. 2d 41, 796 M*«,zd 1. The DNR also argucs that its interpretation ol'its awn
regulations is entitled to great weight delerence, citing Sierra Club v. DNR, 2010 WT App 89, par.
24,327 Wis, 2d 706, 787 N.W.2d 855,

In this case the DNR is charged with carrying out Ch. 283, has lang experience in interpreting and
applying the statule and expertise and speciatized knowledge were nsed in forming jts interpretation.
However, the application of Ch. 283 to WQBEL limitations of phosphorous discharges is not long-
standing. Subchapter 111 of Wis, Adm. Code Ch. NR 217, of which NR 217.13 is 4 part, had been in
effect only 2 years when the Domtar permit was issued. Neither the DNR nor Domtar poinl 1o any
judicial or administrative decisions interpreling Ch. 283 and Ch. NR 217 as they apply to
phosphiorous diséharges. In addition, NR 217.13,(1)(b), as interpreted by the DNR, purports to give
the DNR diserction 111 whether and when to caleulate WOBEL limits for phosphorous based on the
protection of downstream waters, As an interpretation concerning the scope ol the agency’s own
anthority and diseretion, it is owed no delerence by the cowts. Loomis v. Wisconsin Personnel
Cont’n, 179 Wis, 24 25, 30, 505 N.W.2d 462,

Therefore, the court will give no weight to the DNR’s interpretation of NR 217.13(1)(b) and duc
weight deference o the DNR's interprefation of Ch. 238, Nonetheless, the plain meaning of the
language of NR 217,13(1)b) in its contex! is unambiguous. Tt uses the word “muy” in contrast with
the use of “shall” in NR 217.13(1)(a). It authorizes, but does not require, the DNR {o calculate a

WOBEL limit on phosphorous in order to protect downstrean walers.

Ly
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The petitioncrs argue that a reading allowing the DNIL to consider only the applicable standards at
the point of discharge is contrary to Wis. Stat. secs. 283.13(5) and 283.31(3) and (4). Petitioncrs do
not clearly idenlify specilic language in the cited stalutes that requives the DNR to caleulate
WQRTLs using the impucl on downslream waters and il is not apparent to the court that it is so. A
reading of NR 217.13(1)(b) as permissive, not mandalory, is nol inconsistent with or contrary to Ch.
283,

The remaining issue is whether the DNR propetly exercised that discretion. It electing to base the
permit’s WOQBEL on the water quality standards of the reeciving waler al the point of discharge and
wall unlil completion of the TMDIL studies before setting WQBELs for Domtar thal include
cangideration of protection of downstreum walers, There is substantial evidenee in the record io
support the DNR’s conclusion, though other decisions might also have been reasonable. Under

those circumstances the court will not substitute its judgment for the agency’s decision,
CONCLUSION AND ORDER

lior the reasons stated ahove, the issuance of the permit 1s alfivmed and the petition is dismissed with

prejudice, This is a final order for purposes of appeal as defined by Wis. Stat. sec. 808.03(1).

Dated: Tuly 22, 2014 By THE COURT: a4

7 Juan B. Coléds
Civeuit Court Judge

Capy: Counsel BY FAX ONLY /
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